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Patrick McSweeney shocked 
Virginia's political establishment 
two months ago when he per-
suaded the state Supreme Court 
to knock down a law giving tax-
ing power to the unelected 
Northern Virginia Transportation 
Authority. Now he's hoping that 
lightning will strike twice in the 
form of Supreme Court victory 
nixing the transfer of the reve-
nue-rich Dulles Toll Road to the 
Metropolitan Washington Air-
ports Authority. 
  
The first ruling overturned the 
centerpiece of the General As-
sembly's laboriously constructed 
2007 transportation compro-
mise. Without the Supreme 
Court intervention, transporta-
tion authorities in Northern Vir-
ginia and Hampton Roads would 
have enacted a hodge-podge of 
taxes raising about $500 million 
a year for regional transporta-
tion projects. A favorable ruling 
on the second lawsuit might kick 
the last prop from under a fi-
nancing package for the multi-
billion-dollar Rail-to-Dulles 
heavy rail project that would 
soak commuters for another $50 
million or more each year. 
  
In pursuing these cases, 
McSweeney has emerged as a 
modern-day tribune of the peo-
ple: protecting ordinary Virgini-
ans from the predations of the 
political class. While the Democ-
ratic and Republican Parties 

have been co-opted by powerful 
special interests, trampling the 
state Constitution to find more 
revenue so support their spend-
ing schemes, McSweeney's law-
suits have been the only effec-
tive force to oppose them. Even 
if he fails to sway the Supreme 
Court a second time, the Rich-
mond attorney has put the patri-
cians on notice: Draft your laws 
more carefully. Do not over-
reach. 

 
While 
McSweeney 
deems him-
self a political 
"conserve- 
ative," he is 
no defender 
of the status 
quo. His con-
servatism is 
rooted in the 

ideals of fiscal responsibility and 
free markets. McSweeney sees 
the political process in the Old 
Dominion as dominated by spe-
cial interests that hire lobbyists, 
make campaign contributions 
and mobilize their memberships 
to apply pressure on elected 
officials. Most notably, the coali-
tion of interests arrayed around 
the real estate industry -- devel-
opers, home builders, engineer-
ing and construction firms -- 
have learned to manipulate the 
system to their advantage. 
While environmentalists, NIMBYs 
and municipal governments act 
as a partial counterweight, the 
debate over transportation in 
Virginia is dominated by those 
who plot ways to raise more 

money to build more road and 
transit projects -- and foist the 
cost onto someone else. (Read 
McSweeney's critique of Virginia 
transportation policy in "A Con-
servative Transportation Alter-
native.") 
  
McSweeney, a former chairman 
of the Virginia Republican Party, 
has alienated many within the 
state GOP, for he is a scourge of 
Republicans as well as Democ-
rats. Indeed, his lawsuit that 
knocked down the NVTA demol-
ished the financial core of the 
GOP-crafted 2007 transportation 
package. 
 
The NVTA case established an 
important precedent: The Gen-
eral Assembly cannot divorce 
itself from the unpopular act of 
raising taxes by setting up unac-
countable regional entities such 
as the Northern Virginia Trans-
portation Authority to do the 
dirty work for them. 
  
The General Assembly had given 
the NVTA and a similar entity in 
Hampton Roads, which were 
governed by boards comprised 
of local government representa-
tives, power to impose an array 
of regional taxes. Although 
those representatives were 
elected to their respective juris-
dictions, no one elected them to 
the regional authorities. As the 
Supreme Court wrote (my ital-
ics): "Taxes must be imposed 
only by a majority of the elected 
representatives of a legislative 
body." 
  
The abuse of authority is even 
more egregious in the case of 
the Dulles Access Road. The 16-
mile toll road was built in 1984 
with assurances to commuters 
that the tolls would be removed 
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once the construction bonds 
were paid off in 2016. Then in 
2006, with the last bonds sched-
uled to be retired within a dec-
ade, the Kaine administration 
transferred control over the toll 
road to the Metropolitan Wash-
ington Airports Authority 
(MWAA) as part of its plan to 
extend Metro heavy rail service 
to Tysons Corner and Dulles air-
port. Plans called for diverting 
most of the $65 million-a-year 
revenue stream to paying for 
the rail construction for as long 
as 50 years. 
  
The MWAA, to which the Kaine 
administration had contracted 
oversight of the Rail-to-Dulles 
project, has the sole power to 
set toll rates. "It's one thing for 
an independent authority to 
have control over the airports,� 
McSweeney warns, �but when 
control of the toll roads is trans-
ferred, there's no accountability 
for 50 years. The General As-
sembly has no power to amend 
the terms of the contract." 
  
Once the tolls are diverted to a 
use other than the construction, 
upgrading, maintenance and 
debt obligation of the toll road, 
McSweeney argues, they no 
longer constitute a user fee. 
They become a mechanism for 
transferring wealth from one 
group (commuters) to another 
(contractors, sub-contractors, 
property owners and Metro rid-
ers) -- in other words, a tax. 
  
Individuals subject to that toll/
tax have no means of seeking 
redress. There is no one they 
can hold accountable. Virginia�s 
governor appoints only five of 
the 13 representatives serving 
on the MWAA, and the MWAA is 
not subject to federal, state or 
local laws governing conflict of 
interest, freedom of information 
or audits. 
  
If the MWAA abuses its toll-
setting authority, the General 

Assembly�s hands are tied by 
the contract between the MWAA 
and the commonwealth. In sum, 
there is nothing to prevent 
MWAA board members, a major-
ity of whom represent Maryland 
and Washington, D.C., from 
adding all manner of bells and 
whistles to the rail project and 
raising the tolls on Virginia com-
muters as high as they want. 
  
Not only is the transfer of the 
Dulles Toll Road atrocious public 
policy, it is bad law, McSweeney 
argues. The prerogative to 
transfer taxing powers belongs 
to the General Assembly alone. 
Gov. Kaine had no constitutional 
right to contract away the legis-
lature's authority. "Taxing au-
thority is legislative power that 
is vested in the General Assem-
bly," he says. "You cannot dele-
gate that except to other elected 
bodies." 
  
From there, the lawsuit gets 
complicated very quickly. The 
Attorney General's office, repre-
senting the Commonwealth of 
Virginia, contends that the plain-
tiffs in the case, Northern Vir-
ginia commuters Patrick R. Gray 
and James W. Nagle, cannot sue 
the commonwealth, which is 
protected by sovereign immu-
nity. Therefore, the courts 
should not even hear the case. 
  
McSweeney responds that the 
doctrine of sovereign immunity 
does have exceptions, one of 
which applies in this case: Citi-
zens have the right to sue if 
public officials violate the Vir-
ginia Constitution, the compact 
by which the people agree to be 
governed. When Gov. Kaine 
usurped the power of the legis-
lature to authorize the transfer, 
he violated the Constitution and 
opened himself up to lawsuits 
from citizens. 
  
The commonwealth's comeback 
is this: McSweeney is construing 
that exception to sovereign im-

munity too broadly. If the Gen-
eral Assembly believes that the 
Governor is acting inappropri-
ately, it has had every opportu-
nity to reign in the executive 
branch itself. So far, it has not 
chosen to. 
  
McSweeney retorts this way: 
The principle of separation of 
powers and the rule prohibiting 
the delegation of taxing power 
are "self-executing." In other 
words, the rule is so fundamen-
tal, so deeply embedded in the 
Constitution, that it is valid, re-
gardless of whether the General 
Assembly chooses to enforce it 
or not. 
  
There the arguments stand. In 
past rulings, the Supreme Court 
has not been entirely clear 
about the self-executing doc-
trine, so the justices could rule 
either way. During oral argu-
ments two of the seven jurors 
conveyed some skepticism in 
their questioning. But that still 
leaves a potential majority of 
five to rule in McSweeney�s fa-
vor. 
  
Meanwhile, a third McSweeney 
lawsuit is working through the 
court system. This suit, filed in 
Richmond circuit court, chal-
lenges the issuance of some $3 
billion in transportation bonds 
approved in last year's legisla-
tive package. 
  
We the citizens of the common-
wealth of Virginia can only hope 
that McSweeney finds a way to 
keep fighting the good fight. 
Right now, he's one of the very 
few people standing between 
the political class and the pillag-
ing of the taxpayer.  
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